
R etail and institutional interest in cryptocurrencies is booming and so is 
interest in exchange-traded funds (“ETFs”). Nevertheless, there is no 
combination of the two in the United States. In this article, we look at 

the tax reasons why there is no such product and examine the taxation of direct 
investments in cryptocurrency, derivatives, and pooled investment vehicles that 
invest in cryptocurrencies. In particular, we focus on the uncertain tax status of 
cryptocurrency, whether arguments exist to support its qualification as a security or 
commodity for tax purposes, and the uncertainty that results due to inaction from 
the Treasury Department, the Internal Revenue Service (“IRS”), and Congress 
on the tax status of cryptocurrencies.

The subject of the taxation of cryptocurrencies, ETFs, and other types of 
pooled investment vehicles is complicated by the fact that the IRS, the Securities 
and Exchange Commission (“SEC”), and the Commodity Futures Trading 
Commission (“CFTC”) define many key terms differently. To complicate things 
further, the popular press uses many of these terms in inconsistent and imprecise 
ways. Therefore, to sort out the taxation of cryptocurrencies and pooled invest-
ment vehicles, we must work with terms that mean different things in different 
contexts. To avoid this confusion, we will use key terms in this article in the 
following ways.

Key Words and Phrases
	■ We use “cryptocurrency” and “virtual currency” interchangeably. The 

IRS and CFTC tend to use the term “virtual currency,” the SEC gen-
erally uses “digital assets,” and the popular press almost always uses 
“cryptocurrency.”

	■ The popular press refers to most publicly traded pooled investment products 
as ETFs, without regard to how the funds are structured or taxed. When 
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referring to ETFs in this article, however, we will be 
referring exclusively to pooled investment vehicles that 
are traded on securities exchanges; registered as invest-
ment companies under the Investment Company Act 
of 1940; and taxed at the federal level as regulated 
investment companies (“RICs”).

	■ The other popular pooled investment vehicles we 
will discuss are grantor trusts and partnerships. Both 
of these vehicles can be publicly traded or privately 
held. If they are publicly traded, investors can pur-
chase and sell interests in them on the open market. 
If they are privately held, the only way to acquire or 
dispose of such interests is in accordance with the 
contractual provisions in the vehicle’s organizational 
documents. A hedge fund is a type of pooled invest-
ment vehicle that is privately held. When hedge fund 
investors are U.S. taxable investors, the hedge fund 
is typically structured and taxed as a partnership. 
Partnerships are generally taxed as flow-through 
entities unless they are publicly traded (“PTPs”), 
in which case they are taxed as corporations unless 
the PTP meets an exemption based on the type of 
income it generates.

	■ The Supreme Court has held that “securities” for 
purposes of the securities laws includes, in addi-
tion to stocks, debt investments, and derivatives 
on stock and debt instruments, all investments in 
a “common enterprise with profits to come solely 
from the efforts of others.”1 Under the Internal 
Revenue Code of 1986, as amended (“Code”), 
however, the term “securities” has a much narrower 
meaning, varying with the specific Code provision 
involved.

	■ The Commodity Exchange Act (“CEA”) defines 
“commodity” broadly to include certain enumer-
ated agricultural products and “all other goods and 
articles,” and “all services, rights, and interests … in 
which contracts for future delivery are presently or in 
the future dealt in.”2 The CFTC enforces the CEA. 
As we discuss in this article, the IRS’s definition of 
a “commodity” is not altogether clear, but there is 
strong authority to suggest that for tax purposes, a 
commodity follows the same broad definition as in 
the CEA.

Investor Interest
Investors have flocked to ETFs. During the first four 
months of 2021, there were net inflows into ETFs of 
$332 billion.3 This puts 2021 on track to surpass the 

2020 record of $503 billion net inflows to ETFs.4 Such 
strong investor interest is not surprising, given the 
ease with which investors can buy and sell interests in 
ETFs, the variety of investment strategies offered by 
ETFs, and the variety of asset classes they offer, some 
of which were previously unavailable to retail investors.5 
There has been a similar boom in both retail and insti-
tutional interest in cryptocurrencies. During the first 
four months of 2021, major crypto exchanges reported 
trading of $1.7 trillion, up from less than $100 billion 
through April of 2020.6

Because the tax treatment of RICs is inconsistent 
with holding a significant amount of cryptocurren-
cies, there are no cryptocurrency ETFs. As a result, 
investors interested in pooled cryptocurrency products 
must look elsewhere. Currently there are three types of 
pooled cryptocurrency investment products: grantor 
trusts both publicly traded and privately held, hedge 
funds, and PTPs that have qualifying income (resulting 
in the PTP being taxed as a partnership).7 All of these 
vehicles are structured as flow-through entities for tax 
purposes so that there is no taxation at the entity level. 
The investors are, thus, subject to direct taxation on the 
entity’s earnings.

In what follows, we examine the tax rules for RICs 
that prevent ETFs from holding significant amounts 
of cryptocurrency. We then examine the taxation of 
other types of pooled investment vehicles, and we 
explain why their tax rules create certain limitations, 
uncertainty, and inefficiencies to their investment  
strategies.

The Structure of ETFs
ETFs, as we use the term, are registered with the SEC as 
open-end investment companies (mutual funds) under 
the Investment Company Act. They are, however, exempt 
from a number of requirements that normally apply to 
such funds.8 ETFs are attractive investment vehicles for 
several reasons:

	■ First, ETFs have greater liquidity than many other 
types of pooled investment products. For example, 
unlike investors in typical mutual funds, investors 
in ETFs can purchase and sell their shares directly 
on an exchange market, rather than having to deal 
with the fund itself. And unlike some grantor trusts 
and hedge funds, investors can sell their ETF shares 
at any time.

	■ Second, ETFs enter into agreements with large institu-
tional investors and broker-dealers to serve as authorized 
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participants (“AP”). APs create ETF shares by contribut-
ing a pro rata basket of the assets that make up the ETF 
portfolio (“creation shares”). APs also reduce the number 
of outstanding ETF shares by buying their shares for a 
basket of the assets held by the ETF. Because APs are the 
only shareholders that can trade directly with ETFs, and 
they do so exclusively on an in-kind basis, ETFs—unlike 
other mutual funds—do not need to hold cash or sell 
appreciated securities for share redemptions.

	■ Third, ETF shares are bought and sold at the current 
market price as set in public trading. The market 
price is not necessarily the same as the net asset value 
(“NAV”) of the fund’s portfolio. If there is a price 
discrepancy between an ETF’s market price and its 
NAV, however, arbitrageurs can step in and bring the 
ETF’s market price in-line. By contrast, other mutual 
funds only allow investors to buy and sell their shares 
in transactions with the fund at the NAV calculated 
at the end of a trading day.

	■ Fourth, ETFs are more tax efficient than other 
investment companies because they only need to sell 
appreciated assets when they must rebalance their 
portfolios. This is because the great majority of the 
time, ETFs dispose of their appreciated assets through 
in-kind redemptions with an AP, which is not a tax-
able event.9

	■ Fifth, because ETF shares are traded and priced on 
public exchanges, shareholders have a much better 
opportunity to determine the precise price at which 
they will purchase or sell their ETF shares than do 
shareholders in other types of investment companies. 
Shareholders in other types of investment companies 
can buy and sell only at NAV calculated at the end 
of a trading day.

The Taxation of ETFs10

ETFs, as we are using the term, must elect to be taxed 
as RICs in accordance with Code Secs. 851 through 
860. As a result, they pass through their net income and 
gains to investors without taxation at the entity level.11 
To qualify as a RIC, the entity first must be taxed as a 
corporation.12 Next, it must elect to be treated as a RIC 
for the current taxable year, or it must have made the 
election in a previous taxable year. Third, it must meet the 
following requirements as to the types of gross income 
it earns, the types of assets it holds, and the concentra-
tion of its assets.

	■ Gross Income Test: At least 90 percent of the RIC’s 
gross income must be derived from dividends, 

interest, security loans, gains from sales or disposi-
tions of securities, gains from sales or dispositions 
of foreign currencies, or other income (including 
gains from options, futures, or forward contracts) 
derived from investing in stock, securities, curren-
cies, or certain “qualified” PTPs.13

	■ Asset Test: As of the close of each quarter, at least 
50 percent of the value of the RIC’s total assets 
must be represented by cash, cash items, govern-
ment securities, securities of other RICs, and 
corporate securities. In addition, the RIC’s total 
investment in a single corporation cannot exceed 
five percent of the value of that corporation’s total 
assets or constitute more than 10 percent of its 
voting securities.14

	■ Asset Diversification Test: Not more than 25 percent of 
the value of the RIC’s total assets can be invested in 
(1) the securities of any one issuer; (2) the securities 
(other than securities of another RIC) of two or more 
issuers that the RIC controls that are engaged in the 
same or similar trade or business; or (3) the securities 
of one or more qualified PTPs.15

	■ Distribution Test: The RIC must distribute 90 percent 
of its income as dividends in the current tax year, 
and either the RIC was subject to the RIC tax provi-
sions for all tax years ending on or after November 
8, 1983, or as of the close of the current taxable year, 
the RIC has no earnings and profits accumulated in 
any taxable year in which the RIC was not subject to 
the RIC provisions.16

An ETF’s ability to invest in cryptocurrencies is severely 
limited because of the Gross Income Test, the Asset 
Test, and the Asset Diversification Test. The Gross 
Income Test limits the types of income a RIC can earn 
to income streams not typically produced by direct 
ownership of cryptocurrencies (that is, dividends, 
interest, and gains from the disposition of foreign 
currencies and securities). As we will discuss shortly, 
cryptocurrencies, at least those that are convertible, 
are not likely to be classified as “securities” or curren-
cies17 for tax purposes. Furthermore, the Asset Test and 
Asset Diversification Test limit a RIC’s investment in 
entities (such as a corporation or qualified PTP) that 
may be able to convert impermissible income streams 
(such as, gains on sales of commodities) into permis-
sible income instream (such as, dividends or gains 
on the sale of securities). Nevertheless, what follows 
are examples of creative ETF designs that preserve 
RIC status while also seeking indirect exposure to  
cryptocurrency.
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ETFs and Cryptocurrencies

The first example of a creative ETF design is the Simplify 
U.S. Equity PLUS GBTC ETF (“Simplify Equity 
Fund”).18 It is structured as a RIC and does not invest 
directly in cryptocurrencies. Rather, it provides retail 
investors with limited exposure to cryptocurrency by 
investing less than 15 percent of its total assets in the 
Grayscale Bitcoin Trust (the “Grayscale Trust”).19 The 
trust interests are held by the Simplify Equity Fund 
through a Cayman Islands subsidiary of the Simplify 
Equity Fund.20 The remainder of the fund’s assets is 
invested in stocks. Because the Cayman Islands subsidiary 
is taxed as a controlled foreign corporation under Code 
Sec. 957, any income the fund receives from its subsidiary 
flows through to the ETF investors as ordinary income, 
not capital gain.

A second example is seen in the June 7, 2021 registra-
tion statement that the Volt Bitcoin Revolution ETF 
(“Volt ETF”) filed with the SEC, which is still pending 
at the date of this writing.21 The Volt ETF represents that 
it intends to elect RIC status but still provide investors 
with exposure to cryptocurrencies by investing in com-
panies that hold bitcoin. The ETF does not intend to 
hold direct bitcoin investments itself, but will invest in 
companies with significant exposure to bitcoin. The ETF 
will accordingly provide its investors with the ability to 
make an indirect investment in bitcoin. This is much like 
investors in gold mining companies having an indirect 
investment in gold.

A third example is the June 10, 2021 submission by 
Invesco with the SEC for authorization to open two 
ETFs that will hold cryptocurrency-linked equities. 
About 85 percent of the capital of the proposed Invesco 
Galaxy Blockchain ETF and the Invesco Galaxy Crypto 
Economy ETF will be in crypto-linked equities, and 
the remainder of their assets “will be in other trusts and 
funds that hold cryptocurrencies.”22 Several other ETF 
applications are pending with the SEC at the date of 
this writing, seeking various types of cryptocurrency 
exposures.

The Regulation and Taxation of 
Hedge Funds

Unlike a RIC, a hedge fund is not subject to rigid gross 
income or asset tests. As a straightforward partnership, 
a hedge fund has significant flexibility in the assets in 
which it can invest, which includes cryptocurrency.23 

The Code does not define what a hedge fund is and it 
does not have a special entity level tax regime dedicated 
to hedge funds. Rather, it is a term that broadly applies 
to partnerships with pooled capital, typically from high-
net worth individuals and large institutions. Its inves-
tors must be either “accredited investors”24 or “qualified 
purchasers,”25 which is a higher standard than that for 
accredited investors. The type of investor acceptable 
to the hedge fund determines the exemption it relies 
on from the Investment Company Act. Further, the 
fund cannot solicit investors. In addition, many hedge 
funds have minimum investment requirements (such 
as requiring investments of at least $100,000 or more), 
which makes hedge funds inaccessible to many small 
and retail investors.

Hedge funds that primarily trade commodity futures 
and options on futures can also be subject to CFTC 
regulation as a “commodity pool,” and its advisors 
subject to regulation as a “commodity pool operator.”26 
A commodity pool must register with the CFTC and 
comply with registration, disclosure, and reporting 
requirements.27 Commodity pool operators typically 
strive for reduced disclosure, reporting, and record-
keeping requirements by limiting pool participants 
to “qualified eligible participants” (that is, investment 
professionals such as brokers, dealers, future commission 
merchants, and individuals that meet specified net worth 
or income requirements).28 This also makes commodity 
pools inaccessible to many retail investors.

How a hedge fund is taxed depends on how it is struc-
tured, which typically turns on the profile of the fund’s 
investors (that is, whether they are U.S. taxable investors, 
non-U.S. investors, or tax-exempt investors). U.S. taxable 
investors generally invest in domestic limited partner-
ships, and they directly receive a distributive share of 
the fund’s income, gain, loss, deductions, and credits.29 
In addition, the character of its income passes through 
to its partners.

Although a hedge fund can be tax efficient for investors, 
its large minimum investment requirements make hedge 
fund investments unavailable to most retail investors.

Taxation of PTPs
A PTP is a partnership with interests that are traded 
on an established securities market, are readily tradable 
on a secondary market, or are readily tradable on the 
substantial equivalent of a secondary market.30 A PTP 
allows its investors to purchase and sell their partnership 
interests in the market, rather than having to deal with the 
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partnership itself. A PTP is taxed as a corporation unless 
the PTP meets a qualifying income test (“Qualifying 
Income Test”) or it is exempt from this test under a 
grandfather provision.31

The Qualifying Income Test requires that 90 percent or 
more of the PTP’s gross income meet one of two require-
ments. The income must either be passive income (that 
is, interest and dividends) or related to activities involv-
ing real estate, natural resources, or commodity trading 
(including the purchase and sale of futures, forwards, 
and options written on commodities).32 Congress viewed 
PTPs with qualifying income as exchange-traded invest-
ment vehicles for individual investors to provide them 
with alternatives to direct participation in real estate, 
natural resources, and commodities. PTPs are available 
to individuals that want to invest in these activities but 
lack the expertise or ability to directly participate in these 
markets.

The definition of a “commodity” for purposes of 
the Qualifying Income Test is critically important in 
determining whether cryptocurrency can be held by a 
PTP without the PTP being taxed as a corporation. The 
Code and Treasury regulations do not elaborate on what 
constitutes a commodity for purposes of the Qualifying 
Income Test. The legislative history, however, provides 
that qualifying income was intended to include “typical 
commodity pools,” a broad term that may signal that the 
term “commodity” is intended to carry its normal broad 
meaning.33 Thus, while it is not free from doubt, assets 
over which the CFTC has regulatory jurisdiction are likely 
to be considered to be commodities for purposes of the 
Qualifying Income Test.34

Taxation of Cryptocurrencies

At the date of this writing, the IRS has provided limited 
guidance as to the tax treatment of cryptocurrencies, 
referred to by the IRS as “virtual currencies.” The IRS first 
expressed its view in Notice 2014-2135 and its accompany-
ing Frequently Asked Questions, most recently updated in 
March of 2021. The IRS takes the position that convertible 
cryptocurrency is property—not foreign currency—and 
that the general tax principles that apply to property 
transactions govern the tax treatment of convertible cryp-
tocurrency. This means that convertible virtual currency 
does not qualify as foreign currency for purposes of the 
RIC gross income test.

Although the IRS issued guidance in 2019 addressing 
hard fork transactions and air drops, it has not issued any 

guidance as to whether none, some, or all cryptocurren-
cies are taxed as securities, commodities, or something 
else entirely. As a result, taxpayers must rely by analogy 
on the tax treatment of similar products.36

Convertible Cryptocurrencies Are 
(Probably) Not Securities for Tax 
Purposes

The phrase “stock or securities” appears in various 
Code sections. In some places it appears without a 
definition or explanation of its intended meaning.37 
In other places, it is defined with respect to applica-
tion to a specific Code section.38 In all of the Code 
sections addressing “stock or securities,” however, the 
term “stock” is limited to shares of stock. As a result, 
units of virtual currency and crypto derivatives are not 
“stock” for tax purposes.

But what about virtual currency falling within the term 
“securities”? Securities typically refer to debt securities, 
such as notes, bonds, debentures, and other evidences of 
indebtedness. There are, however, some Code provisions 
that define “securities” more broadly. For example, under 
Code Sec. 1236, a securities dealer can hold securities in 
an investment account, with “securities” defined as notes, 
bonds, debentures, evidences of indebtedness, or any 
evidence of an interest in or right to subscribe to or purchase 
any of the foregoing products.39 Thus, a security dealer’s 
investment account can include options, warrants, and 
stock rights. But under this expanded definition, the 
term “securities” does not include virtual currency units 
or derivatives.

The term “securities” also appears in the wash sale rules 
under Code Sec. 1091. Neither Code Sec. 1091 nor the 
Treasury regulations issued under it define “security.” In 
Gantner,40 the court was asked to determine whether stock 
options were securities for purposes of Code Sec. 1091. 
The taxpayer in Gantner purchased exchange-traded call 
options on stock, sold those options at a loss, bought 
identical stock options within the time period prohibited 
under Code Sec. 1091, and deducted the losses on the sale 
of the options. The IRS denied the taxpayer’s deduction, 
asserting that the loss and the subsequent purchase were 
a wash sale.41

The Tax Court in Gantner disagreed with the IRS, hold-
ing that options did not fall within the plain meaning 
of the wash sales rule.42 In reaching this conclusion, the 
Tax Court examined the legislative history to determine 
congressional intent when the wash sales rule had been 
enacted in the 1920s.43 The Tax Court noted that when 

VOLUME 18 ISSUE 2 2021 29



TAxATioN oF PooLED CRyPToCuRRENCy iNvESTMENT vEHiCLES

the wash sale rule was enacted, there was not a significant 
stock options market, and after stock options starting 
trading, Congress had not subsequently amended the 
wash sales rule to include stock options in the definition 
of securities.44

After Gantner, Congress promptly amended the 
wash sales rule to expand its scope to include “con-
tracts or options to acquire or sell stock or securities.”45 
Interestingly, Congress did not amend the definition of 
“securities” in enacting this change. It appears appropriate 
to conclude, based on Gantner, that because cryptocurren-
cies were never considered by Congress when it enacted 
any of the Code provisions that refer to “securities,” it did 
not intend them to be included in the meaning of securi-
ties. Therefore, Congress would need to enact legislation 
specifically stating that cryptocurrency is a security for tax 
purposes. Not having done so, it is difficult to conclude 
that they are.

Convertible Cryptocurrencies Are 
(Probably) Commodities for Tax 
Purposes

The CEA regulates transactions in and derivatives on 
commodities as well as markets on which they are traded. 
The CFTC asserts jurisdiction over transactions involv-
ing certain cryptocurrencies on the ground that these 
cryptocurrencies fall within the definition of “commodi-
ties” in the CEA. In the CEA, commodity is defined to 
include specific enumerated agricultural products “and 
all other goods and articles … and all services, rights, and  
interests … in which contracts for future delivery are 
presently or in the future dealt in.”46 Because “contracts 
for future delivery” currently trade on two convertible 
virtual currencies (bitcoin and ethereum), the CFTC 

treats those cryptocurrencies as commodities for CEA 
purposes.47

Many tax commentators take the position that if a 
product is a commodity for CFTC purposes, it should 
also be treated as a commodity for tax purposes. This is 
based on various tax interpretations. First, the legisla-
tive history to Code Sec. 7704 says that the definition 
of qualifying income (which is relevant for PTPs being 
exempt from taxation as corporations) was intended to 
include “typical commodity pools.”48 Thus, the way in 
which commodities are generally defined for CFTC pur-
poses should carry significant weight for, at a minimum, 
Code Sec. 7704.

Second, under Code Sec. 864(b)(2)(B), trading in 
commodities that are “of a kind customarily dealt in on 
an organized commodity exchange” qualifies for a safe 
harbor from being taxed as a U.S. trade or business. The 
IRS interpreted Code Sec. 864(b)(2)(B) in Rev. Rul. 
73-158, stating, that the term commodity is used “in its 
ordinary financial sense and includes all products that 
are traded in and listed on commodity exchanges located 
in the United States.”49 The fact that a commodity is to 
be understood for tax purposes in its “ordinary financial 
sense” is supported by a private letter ruling interpreting 
Code Sec. 864(b)(2)(B). In LTR 8540033, the IRS said it 
views an item as a commodity if it is traded on a CFTC-
regulated exchange.50 Thus, at least for purposes of Code 
Sec. 864(b)(2)(B), cryptocurrencies are commodities for 
tax purposes where they are “of a kind customary dealt in 
on an organized exchanged.”

Third, support is also found in the broker reporting 
rules. Under Treasury regulations, a commodity is defined 
as “any type of personal property or an interest therein” 
in which “the trading of regulated futures contracts … 
has been approved by the Commodity Futures Trading 
Commission.”51 Such language also suggests that the 
Treasury views the CFTC’s commodity definition as 
determinative for tax purposes.

The term commodity is defined even more broadly 
in Code Sec. 475, which allows commodity dealers and 
traders to elect into mark-to-market. The election into 
mark-to-market defines commodity to include any com-
modity that is actively traded for purposes of the straddle 
rules, including physical commodities, derivative instru-
ments in any commodity, and evidences of interests in any 
commodity.52 Evidence of interests include any option, 
forward contract, futures contract, short position, or any 
similar instrument in a commodity.53 The term commodity 
also includes a position that is not itself a commodity if 
the position serves as a hedge of a commodity. Treasury 

Retail and institutional interest in 
cryptocurrencies is booming and so 
is interest in exchange-traded funds 
(“ETFs”). Nevertheless, there is no 
combination of the two in the  
United States.
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regulations under Code Sec. 1092 provide that the actively 
traded standard requires an established financial market, 
ranging from an interdealer market to an established 
financial market.54

References to a “commodity” in all of these provi-
sions provide significant comfort that those convertible 
cryptocurrencies on which regulated futures contracts  
(or nonequity options) trade should constitute com-
modities for tax purposes. As of the date of this writing, 
however, futures and nonequity options trade only on 
bitcoin and ethereum, leaving uncertain the status of many 
thousands of other cryptocurrencies.55

Alternatives to ETFs for Pooled 
Cryptocurrency Investments

An ETF that qualifies as a RIC is in the business of invest-
ing in stocks, securities, or foreign currencies, not com-
modities. As long as convertible cryptocurrencies are taxed 
as property and commodities—not foreign currency—it is 
impossible for an ETF to be structured as a RIC if it holds 
more than an insignificant amount of cryptocurrency.56 
Thus, although ETFs and cryptocurrencies are among the 
most popular products at this time, they are not going to 
be brought together in the form of a cryptocurrency ETF 
taxed as a RIC.

As a result, investors have turned to other investment 
vehicles that do offer the ability to obtain pooled interests 
in cryptocurrency investments. Such pooled investment 
vehicles include the Grayscale Trust,57 the Bitwise 10 
Crypto Index Fund (“Bitwise Fund”),58 and the Wise 
Origin Bitcoin Trust (the “Wise Origin Trust”).59 We will 
briefly look at each of them in turn.

The Grayscale Trust
The Grayscale Trust is structured for legal purposes as a 
statutory trust and is taxed as a grantor trust.60 Units in 
the trust are publicly traded and provide the holder with 
a fractional undivided beneficial interest in the trust’s 
holdings. The trust holds bitcoin, and its investment 
objective is to reflect the value of bitcoin based on the 
volume-weighted bitcoin price at various trading venues. 
As a grantor trust, the Grayscale Trust cannot vary its 
investments if it wants to maintain its flow-through tax 
status.61 This means that the trust’s investments are limited 
to its investment in bitcoin.

The Bitwise Fund
The Bitwise Fund is structured as a statutory trust but 
treated as a PTP for tax purposes.62 Only accredited inves-
tors can invest in fractional undivided beneficial interests in 
the Bitwise Fund, with a minimum investment of $10,000. 
The Bitwise Fund holds a portfolio of cryptocurrencies 
that replicate an index of 10 cryptocurrencies that include 
bitcoin, ethereum, bitcoin cash, litecoin, and chainlink.

To avoid entity level taxation, the Bitwise Fund must 
meet the Qualifying Income Test, meaning that the cryp-
tocurrencies it holds must be taxed as commodities. There 
is no definitive guidance on this issue, and therefore, the 
tax status of the income received by investors in the Bitwise 
Fund and the classification of the Bitwise Fund for federal 
tax purposes is uncertain.

Wise origin Bitcoin Trust
The Wise Origin Bitcoin Trust filed a registration state-
ment with the SEC on March 24, 2021, which is still 
pending at the date of this writing.63 The registration 
statement states that the Wise Origin Trust intends to 
be treated as a grantor trust for tax purposes, with its 
investment objective to track the performance of bitcoin. 
Performance is measured by an index that tracks bitcoin 
price feeds from eligible spot markets and a volume-
weighted median price.

Similar to the Grayscale Trust, the Wise Origin Trust, 
if approved, would be a grantor trust that cannot vary its 
investments.64

It is time for the Treasury or the 
IRS to issue definitive guidance as 
to whether some or all convertible 
cryptocurrencies are commodities 
as well as the tax status of 
nonconvertible virtual currencies. 
Until that happens, the taxation 
of cryptocurrency held in pooled 
investment vehicles remains 
uncertain.
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